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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

MORRI SON, Judge: The Conm ssioner of Internal Revenue
issued a notice of deficiency to the Burchfields determning a
deficiency in incone tax for 2006 and various additions to tax.
The Burchfields contend that they are exenpt fromfederal incone
tax because they work for private-sector enployers, Wachovi a Bank

and Carolinas Healthcare System W find that the Burchfields
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are liable for the deficiency in incone tax, the addition to tax
for failure to file a tinely inconme tax return, and the addition
to tax for failure to make estimated tax paynents. |In addition,
we i npose a $5,000 penalty on them for naking frivol ous argunents
and instituting this litigation as a delaying tactic.

FI NDI NGS OF FACT

M chael Burchfield was an enpl oyee of Wachovi a Bank. He
earned $110, 782 in wages during 2006. Wachovi a Bank wi t hhel d
$2,555.93 fromhis wages for federal incone tax. Hs wfe,
Panmel a Burchfield, was an enpl oyee of Carolinas Heal thcare
System She earned $1, 965 in wages during 2006. She al so earned
$65 in dividend inconme fromFirst Clearing and received a $17, 000
i ndi vidual retirement account (IRA) distribution from Anerican
Skandi a Life Assurance Co. Information returns the payors filed
with the IRS reflected that the Burchfields received these
anmpunts (with the exception that there is no information return
in the record regarding the $65 dividend fromFirst C earing).

On February 2, 2009, the IRS received fromthe Burchfields a
copy of a Form 1040, U.S Individual Incone Tax Return, for the
tax year 2006 dated Novenber 14, 2006. On the Form 1040, the
Burchfields reported zero wage i ncone and m nor anounts of other
types of incone ($271 in interest incone, and $515.33 in refunds)

and clained item zed deductions of $23, 335. 18.
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On April 15, 2009, the Conm ssioner issued a notice of
deficiency to the Burchfields determ ning a deficiency of
$21,343, a late-filing addition to tax of $4,227.30, an addition
to tax for failure to pay tax shown on a return, and an
estimated-tax addition to tax of $875.70. A Form 4549, |ncone
Tax Exam nation Changes, attached to the notice of deficiency
expl ai ned that the $21,343 tax liability was cal culated froma
taxabl e i ncone of $112,912. The $112,912 was equal to: $65 of
di vi dends + $17,000 froman I RA distribution + $1, 965 of
secondary wages + $110, 782 of wages - a $10, 300 standard
deduction - $6,600 of exenptions. The formstated that the
Burchfi el ds should be credited $2,555.00 in prepaynents.

The Burchfields filed a petition in the Tax Court
chal I enging the deficiency notice. |In the petition, the
Burchfields claimthat they “conpleted” a return for the year
2006 on Novenber 11, 2006. Their petition contains a series of
bogus | egal argunents. The Burchfields were residents of North
Carolina when they filed the petition.

In the answer respondent conceded that the Burchfields were
not liable for the penalty for failure to pay tax shown on a
return. Respondent contended that the late-filing addition to

tax of section 6651(a)(1)! should be applied at a rate of 5

1Unl ess otherwi se indicated, all section references are to
(continued. . .)
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percent per nonth, instead of the 4.5 percent rate used in the
notice of deficiency. See sec. 6651(c)(1l). As calculated in the
answer, the addition to tax was $4,697.00; i.e., 25 percent of
the difference between the deficiency of $21,343.00 and prepaid
credits of $2,555.00.

At the trial, the Burchfields regaled the Court with their
frivolous | egal argunents. The Comm ssioner filed a notion for
penal ty under section 6673. The Burchfields filed a response
that they had prepared before trial.

OPI NI ON

Defi ci ency

The first issue for decision is whether the Burchfields are
liable for a deficiency of $21,343. The taxpayer generally bears
t he burden of proving that the Conmm ssioner’s determ nation set
forth in a notice of deficiency is incorrect. See Rule 142(a);

Welch v. Helvering, 290 U S. 111, 115 (1933). However, if the

t axpayer introduces credi bl e evidence and neets ot her
requi renents with respect to a factual issue affecting the
taxpayer’s liability for tax the Comm ssioner has the burden of

proof with respect to the issue. Sec. 7491(a)(1). The

Y(...continued)
t he I nternal Revenue Code of 1986, as anended and in effect for
the year in issue, and all Rule references are to the Tax Court
Rul es of Practice and Procedure.
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Burchfi el ds have not presented credible evidence that any of the
adj ust ments that produced the deficiency of $21,343 were
incorrect. Thus, the Burchfields bear the burden of proof.2 The
Burchfields have failed to carry the burden. They have produced
no evidence that they did not earn the incone the IRS says they
earned. Instead, they advance a phal anx of bogus | egal
argunents. They argue that we have jurisdiction to determ ne
only the rate of tax; that the refusal of the IRS to answer
questions fromthe Burchfields constituted an adm ssion that the
Burchfields were not liable for tax; that the Burchfields are
citizens of the “several States”; that the Constitution prohibits
the federal governnment fromcollecting tax except through the
states; that the word “inconme” is |limted to inconme from
federally |icensed occupations, to dividends, and to other
t hi ngs, but does not include the earnings of enployees of the

“private sector”; that the IRS cannot issue a deficiency notice

2The Court of Appeals for the Nnth Crcuit in Winerskirch
v. Comm ssioner, 596 F.2d 358, 360 (9th G r. 1979), revg. 67 T.C
672 (1977), held that for the Comm ssioner to prevail in a case
i nvol ving unreported incone, there nust be sone evidentiary
foundation |inking the taxpayer to the all eged incomne-providing
activity. The Weinerskirch opinion has been cited by the Fourth
Circuit. WIllianms v. Conm ssioner, 999 F.2d 760, 764 (1993),
affg. T.C. Menp. 1992-153. The Conmm ssioner did not provide any
evi dence that Panela Burchfield was |linked to the $65 di vi dend
that it alleges she received fromFirst Cearing. This failure
does not matter. The Burchfields did not, in their petition,
chall enge the IRS s determ nation that Panela Burchfield earned
$65 in dividend i ncone. They have therefore waived that issue.
See Rule 34(b)(4).
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wi t hout maki ng an assessnent; and that their 2006 Form 1040 nust
be presunmed correct because it is not apparent fromits face that
it is frivolous. None of these argunents have nerit. See, e.g.,

United States v. Latham 754 F.2d 747, 750 (7th Cir. 1985) (the

argunment that “under 26 U.S.C. 8 3401(c) the category of

“enpl oyee’ does not include privately enployed wage earners is a
preposterous reading of the statute”). The Burchfields are
liable for the deficiency determ ned by the Comm ssioner.

1. Section 6651(a)(1) Addition to Tax

The second issue for decision is whether the Burchfields are
liable for a late-filing addition to tax of $4,697. The
Comm ssi oner bears the burden of production with respect to this
addition to tax and the estimated-tax addition to tax discussed
|ater. See sec. 7491(c). |If the Comm ssioner produces evidence
denonstrating that the taxpayer is liable for an addition to tax,
t he taxpayer nmust provide the Court with sufficient evidence to
convince the Court that the Comm ssioner’s determnation is

incorrect. Higbee v. Conm ssioner, 116 T.C 438, 447 (2001).°3

Wth regard to certain defenses that the taxpayer can assert in

response, such as that the taxpayer had reasonabl e cause for not

3The Conmi ssi oner has the burden of proof in respect of any
new matter pleaded in the answer. Rule 142(a)(1). The increase
in the sec. 6651(a)(1) addition to tax from $4,227.30 in the
deficiency notice to $4,697 in the answer does not involve a
di sputed issue of fact. It is a conputation arising fromthe
concession of the sec. 6651(a)(2) addition to tax.
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filing the return, it is the taxpayer’s responsibility to raise
t he defense, and the burden of proof concerning it is on the
taxpayer. 1d. at 446

We find that the Comm ssioner has produced evi dence show ng
that the Burchfields are liable for a late-filing addition to tax
of $4,697. Section 6651(a)(1l) inposes an addition to tax for
failure to file a return by the filing deadline (as extended),
unl ess such failure is due to reasonabl e cause and not due to
willful neglect. The amount of this addition to tax is 5 percent
of the net anount required to be shown as tax on the return for
each nonth the failure to file continues, not to exceed 25
percent in the aggregate. Sec. 6651(a)(1), (b)(1). The 2006 tax
return was due April 15, 2007, and the IRS transcript of accounts
does not show the deadline was extended. M. Burchfield clained
that he sent the Form 1040 to the IRS on March 22, 2008. This
was too late. By then the Burchfields were liable for the ful
25-percent anount. The Comm ssioner has produced sufficient
evidence that the Burchfields are |liable for the addition to tax.
The Burchfields have not denonstrated that they are not |iable
for the addition to tax. W find that they are liable for the
section 6651(a)(1l) addition to tax for the 2006 tax year.

[11. Section 6654 Addition to Tax

The third i ssue is whether the Burchfields are |liable
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for an estimated-tax addition to tax of $875.70 for the 2006 tax
year. The record denonstrates that the Burchfields failed to
make the four installnments of the “required annual paynent”

requi red by section 6654. The required annual paynent for a tax
year is 90 percent of the tax liability for the year if the
taxpayer has not filed a return for the year and for the
precedi ng year. Sec. 6654(d)(1)(B). The Burchfields Form 1040
for 2006 was not a valid return. It is mainly a list of zero
entries, not a genuine attenpt to report the Burchfields tax
liability. Furthernore, it was acconpani ed by Fornms 4852,
Substitute for Form W2, Wage and Tax Statenent, or Form 1099-R,
Di stributions From Pensions, Annuities, Retirenment or Profit-
Sharing Plans, |IRAs, Insurance Contracts, Etc., that contradicted
t he accuracy of the Forms W2, WAage and Tax Statenent, issued to
the Burchfields by their enployers and did not give any specific
expl anation for the discrepancy. Such a Form 1040 is not a valid

r et urn. See Cabirac v. Comm ssioner, 120 T.C 163, 169-170

(2003); Uloa v. Conmm ssioner, T.C. Meno. 2010-68. The Form 1040

for 2005 was simlar, as M. Burchfield testified. It, too, was
not a valid return. The Burchfields are liable for the addition
to tax for failure to pay estimted tax.

| V. Section 6673 Penalty

The fourth issue for decision is whether the Burchfields are

liable for a penalty under section 6673. Section 6673(a)(1)
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authorizes this Court to require a taxpayer to pay to the United
States a penalty not to exceed $25,000 if the taxpayer took
frivol ous or groundl ess positions in Tax Court proceedi ngs or
instituted the proceedings primarily for delay. The Burchfields
t ook nunmerous | egal positions that were frivolous and groundl ess.
We believe they instituted and maintai ned these proceedi ngs
primarily for delay. 1In view of the abuse of this Court’s
resources in these proceedings, we hold the Burchfields liable
for a $5,000 penalty.

To reflect the foregoing,

An appropriate order and

decision will be entered.




